STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 16, 906

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision by PATH to conti nue

vendoring her rent paynents directly to her |andl ord.

FI NDI NGS OF FACT

1. The petitioner lives with her thirteen-year-old son
in arented trailer for which she pays $500 per nonth. She
must pay for her own heat and electricity. Her only source of
income is $572 per nonth in ANFC benefits.

2. I n June of 2000, PATH made a decision to directly
vendor the $500 nmonthly rent to the | andlord based on a
finding of noney m smanagenent by the petitioner. At the tinme
the petitioner was in the mdst of eviction proceedi ngs and
owed four nonths’ back rent. The |andlord agreed to keep the
petitioner as a tenant if future rent was vendored or paid
directly by the Departnment to him He did not seek any of the
back rent as a condition to the petitioner’s remaining in the
trailer. 1In fact, as the eligibility specialist testified,

the petitioner had insufficient funds to pay anything on an
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arrearage and keep current with the rent. The eligibility
speci al i st assunmed responsibility for sending a portion of the
petitioner’s ANFC grant directly to her |andl ord.

3. The petitioner did not appeal that decision. Since
that time the Departnent has paid the petitioner’s rent
directly every nonth to the landlord and sent her a check for
$72 per nonth. The petitioner has gotten behind on other
bills due to the vendoring, particularly her electric bill.
She gets assistance with her heating through the fuel program
and al so receives Food Stanps. At the tine the rent was
vendored the petitioner and the Departnent hoped she woul d get
a part-tinme job to help with expenses. The petitioner
apparently did get a part-tinme job but lost it after a couple
of nmonths. There was no evi dence offered that she has been
referred for noney managenent counseling or that she has been
told what she needs to do to have the vendors renoved.

4. On January 29, 2001, the petitioner asked PATH to
stop vendoring her check to the |l andlord. Her worker
indicated that he did not think it was a good idea. He got
the inpression that the petitioner was planning to use the
noney to pay other bills and would stop paying the rent. The
Departnent presented no evidence as to what other bills m ght

be unpaid. He stated that vendor paynents are routinely
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lifted when all back rent is paid up or when a recipient finds
new housing she would Iike to nove to. The worker asked his
supervisor to review the case. He indicated that he woul d not
agree to lift the vendors under the current circunstances
because retaining her housing was too inportant for the
petitioner. PATH asked to delay the hearing to do a nore
t hor ough review of the request. The delay was deni ed because
it would nean that the vendoring would continue for at | east
three nore nonths fromthe date of her request while it was
pendi ng before the Board. G ven the fact that the petitioner
i ndi cated that she was in econom c distress and wanted to
nove, it seemed unfair to continue the matter. PATH was
invited to submt in witing any further formal explanation it
wi shed to offer for its decision to keep the vendors in tine
for the Board neeting. Nothing further was submtted.

5. The petitioner says she would |ike to | eave the
trailer but has not taken any actions to | ook for another
pl ace because she has no security deposit or nobving noney.
She says her relationship with the landlord is unpl easant even
t hough the rent is paid up. She does not think living out in
the country is good for her son and, with her car in poor

repair, she has trouble getting around. She is thinking about
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nmoving into a notel in town. The petitioner presented at the

hearing as tearful, confused and extrenely distressed.

ORDER

The decision of the Departnent is reversed.

REASONS

The regul ati ons governing so-called “protective paynents”

provide in pertinent part as follows:

Protective paynents are nanagenent of assistance by a
third party outside of the assistance group to neet the
needs of a dependent child and the rel atives or caretaker
with whomthe child is living. This is necessary when
paynment of assistance to the caretaker would be contrary
to the welfare of the child.

1

Protective paynents are used as a tenporary neasure
when difficulty in noney managenent jeopardizes the
wel fare of the child and when the caretaker has the
capacity to learn to manage his/her funds in a way
to assure proper care of the child. This capacity
can be presuned unless there is evidence to the
contrary.

The benefit is paid to a protective payee who is
interested in, or concerned wth, the welfare of the
famly. |If an acceptable protective payee cannot be
found, a substitute formof protective paynent known
as controlled vendor paynents (CVP) is used (See
Procedures Manual Protective Paynents).

Fam | ies with noney managenent probl ens, as

determ ned by the departnent, should be referred to
nmoney managenent counseling, if available in the
comunity.
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When nental of physical limtations preclude

capacity to inprove managenent of funds, |ega

alternatives shall be pursued. There nust be

docunent ati on of i nadequate physical capability or

of mental incapacity which precludes self-care and

concern for famly welfare. Petition for

appoi ntnment of a |egal guardian or |egal

representative for the recipient may be initiated by

t he departnent.

WA M 2235
The regul ations go on at length to discuss the criteria

for determ ning noney m smanagenent which includes a
“presunption” that a child s health or safety is threatened
when the recipient’s rent is two or nore nonths in arrears.
WA M 2235.1 A1. This was the criterion originally used to
find that the petitioner should have protected paynents nade
on her behalf. The District Director is also required to
“eval uat e evi dence of noney m smanagenent, determ ne whet her
the reci pient denonstrates the capacity to overcone these
probl ens, and deci ded whet her or not, based on these facts, a
protective paynent plan in warranted.” 1d. 1In this case, no
protective payee was identified in the petitioner’s case and
she was placed on CVP (controlled vendor paynments) wth
regard to her rent. It also does not appear that any plan was
devel oped to help the petitioner manage her own noney. It

appears that the “plan” was to pay the petitioner’s current

rent for the foreseeabl e future.
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The regul ati ons governing the controll ed vendor paynent
system provide, in pertinent part as foll ows:

The CVP system provides protective paynents until a
protective payee is appointed. It is used in cases of
noney m smanagenent and sanction. The Eligibility
Speci al i st manages the grant by authorizing paynents
or vendor authorizations to pay bills and obtain basic
needs.
The eligibility specialist cannot spend nore than the
aut hori zed grant anount, but can spend |l ess and carry
an unspent bal ance forward to a future nonth as
necessary to budget for one-tinme expenses such as

property taxes, nortgage insurance and one-tine
resolution of a | andl ord-tenant dispute.

Any bal ance remaining in the account when the
protective payee is appointed is paid to the payee.

WA M 2235.4

Pursuant to these regulations, the Eligibility Speciali st
has been sendi ng $500 of the petitioner’s $572 per nonth grant
directly to her landlord for seven nonths. The arrearage was
forgiven by the landlord, apparently as a condition of
recei ving vendored paynents. |In any event, as the Eligibility
Specialist testified, there was no way to nmake any paynment on
any arrearage and keep the rent current. There has apparently
been no attenpt to obtain a protective payee or to obtain

financial counseling for the petitioner in the interim
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The regul ations make it clear that a person subject to
protective paynents has a right to appeal to the Human
Services Board for a determ nation that the protective paynent
shoul d not be continued. WA M 2235.6. The regul ations
governing “redeterm nation” of protective paynents provide as
fol |l ows:

Reconsi derati on of the need for protective paynents
and the way in which a protective payee’s
responsibilities are carried out shall be as frequent
as indicated by the famly’ s circunstances, as

specified in the Procedures Manual, Protective
Paynents secti on.

Once a determ nation of noney m smanagenent is nade,
protective paynents will continue until the famly’'s
essential expenses are current or, in the case of
vendor paynments made under WAM 2235.1 A 3, at the end
of the heating season.

Steps toward judicial appointnent of a guardian or

ot her legal representative should be sought (see
Procedures Manual P-2230) if, at any time, it appears
that the recipient cannot benefit fromthe protective
payee arrangenment. Such steps should also be taken if
CVP appear likely to continue beyond two years because

efforts have not resulted in inproved use of
assi stance on behalf of the famly.

WA M 2235.5
The Procedures Manual, which is a directive to workers
and not officially promulgated policy, tells the eligibility
specialist that recipients should be told how the vendor
paynents may be renoved when they are first put in place.

P-2230 B.(2)(c (ii). The vendor paynents are to be reviewed
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at each scheduled eligibility review and nore frequently if
necessary. P-2230 F. Wrkers are directed at these revi ews
to eval uate how the recipient is managi ng non- ANFC cash or

ot her incone, refer recipients to noney nanagenent counsel ors
and to increase the recipient’s responsibility for noney
managenment, and to end the CVP! vendor status “only when
essential expenses, including rent, are current.” P-2230 G
There are al so procedures for diverting rent paynents to the
eligibility specialist for special handling when a recipient

i ndi cates that she is about to nmove. P-2230 C. 1.

PATH s pl acenent of the petitioner on controlled vendor
paynments for her rent was certainly a well-neaning and perhaps
justified action at the outset to avoid the honel essness of
the petitioner’s child.? However, the regulations set forth
above clearly contenplate that vendor paynents are a tenporary
measure to be taken while a plan is put in place and carried
out to help the petitioner to becone a conpetent noney
manager. |f the Departnent believes that the petitioner has
no capacity for |earning noney managenent, it is required

under the above regulations to take |legal action to obtain a

! The Procedures Manual uses the term RVP (rent vendor paynents) as
di stinct from CVP paynments and treats them somewhat differently in terns
of processing. P-2230 A
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court-appoi nted guardian to act in her behalf. The program
does not contenplate the open-ended and indefinite paynent of
current bills on a recipient’s behalf in a paternalistic
fashion. Each recipient is supposed to be told at the outset
what he or she needs to do to have the vendors ended. Reviews
are to be used to insure that the recipient is getting noney
managenent assistance and to return nore and nore
responsibility over to the recipient.

The Departnent has indicated that it does have concerns
over the petitioner’s capacity to nmanage her own finances and
certainly her deneanor at the hearing justified those
concerns. However, the proper course to take if the
Depart ment does have such a belief is to seek judici al
appoi ntment of a guardian, not to continue to, in effect, act
as the petitioner’s guardian for the foreseeable future.

The petitioner has never been told what she nust do to
regain control over her noney nor is there any plan in place
for hel ping her to | earn noney managenent or to return contro
of her noney to her. Under the regul ations and procedures
adopted by the Departnent these are requirenents for

continuing rent vendor paynents. The petitioner has net the

2 The original placement of the vendors was not appealed and the nerits
will not be revisited here.
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only criterion set out in the regulations for return of

control of her money—a lack of any arrearage in her rent.?

She has also indicated that in addition to paying her utility
bill, she would like to use the noney to find another place to
live. The latter is another justification for stopping
paynents directly to the |l andl ord under the Departnent’s
procedures. G ven all of these facts, PATH s refusal to lift
her vendors is untenable. The petitioner is entitled to the
relief that she seeks.

It may very well be that the petitioner will cease paying
her rent and thereby threaten her child with honel essness in
the future. |If that occurs PATH has two courses it may take:
1) place her on rent vendors again with a clearly delineated
plan for assisting her and returning control of her noney to
her; or 2) petition for a judicial guardianship over her.

G ven that the petitioner is clearly living in housing which
she cannot afford, an additional inmediate course may be
avai lable to the Departnent as well: referring the petitioner

to persons who could hel p her obtain affordabl e housing and

3 Al'though the petitioner herself indicated that her utility bills mght be
in arrears, the Department relied only upon her failure to pay the rent

| ast year and its fear that she might take that course in the future as a
ground for continuing the vendors.
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counsel i ng her on how she m ght be able to use her benefits to
nove and pay a new security deposit.

HHH



